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Gentlemen of the New York State Bar Association.— The 
Executive Committee have done me the honor to invite me to 
continue before this Association the discussion of the subject 
of “Lanp Transrer Rerorm,” upon which I delivered a dis- 
course last year before the West Side Association of the city 
of New York. As I could not be heard upon this important 
topic on a more suitable occasion, or before « more fit audience 
than this, I am glad to avail myself of the invitation. I shall 
repeat much that I have already said, and‘add some things 
which have occurred to me upon further consideration. Since 
the delivery of the discourse referred to, considerable public 
interest has been manifested in the subject. Comments on it 
have frequently been made by the press, meetings of land — 
owners have been held to consider it, and special reports in 
relation to it have been made both by the Bar Association and 
the Chamber of Commerce of the city of New York. A con- 
siderable fund has been raised under the direction of prominent 
citizens for the prosecution of the reforms contemplated, and 
it may be confidently expected that some steps will be taken 
in that direction by the State Legislature during its next 
session. 

The following is a general summary of what is proposed to 
be done: 

First. The simplification of titles to land, and of the forms 
of transfer, and a reduction in the number and duration of 
liens on land, preparatory to the adoption of an improved sys- 
tem of registration. 

Second. The assimilation of the laws affecting real and per- 
sonal property, so far as practicable, to the same end. 

Third. The establishment of a simple but eémpulsory sys- 
tem for registering titles to lands, similar to the modern 
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methods of transferring registered interests in personal property. 
These reforms, I know, are radical; but they are sure to be 
accomplished in time, as the logical results of modern ideas and 
the practical tendencies of the age. “The discussion of the sub- 
ject of land transfer is not new in England, where it has 
received the attention of some of the best legal minds of that 
kingdom, but we have in the United States superadded to the 
questions debated in England, the defective operation of our 
recording acts, which are peculiar to this country, and compli- 
cate very much the questions here to be considered. I shall 
now proceed to state, as briefly as possible, the precise diffi- 
culties under which we labor in our methods of transferring 
land in this State and the remedies proposed. 


THE ACCUMULATION OF THE RECORDS. 
The first great difficulty we meet, especially in our cities, is _ 
the rapid accumulation of the records of deeds, mortgages, 
wills, foreclosures, partitions and other legal proceedings, affect- 
ing titles, in the various offices. The necessity for a critical 
inspection of such records, repeated on every transfer, and the 
labor, expense and risk attending it, are becoming serious mat- 
ters, and unless remedied, must soon cause the examination of 
titles to be discontinued altogether. In the Register’s office, 
in the city of New York, have already accumulated 8,371 libers 
of deeds and mortgages, ninety-eight of which have been 
_ added since last March. Together they occupy a line of shelves 
or cases two feet high and 1,123 feet long by actual measure- 
ment. At only the present rate of increase, without taking 
into account the growth of the city, the books will double in 
number every ten years. They are made up of a great mass 
of useless verbiage and worse than useless repetitions, a brief 
memorial of which, properly indexed, would upon the whole 
have served a better purpose than these voluminous records. 


THe GRowre or rye INDEXES. 
But a still more serious evil is the number and volume of 
the indexes. In the Register’s office in the city of New York, 
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the indexes to the records occupy a large room, and in fact con- 

stitute a library by themselves. About 20,000 names of grant- 

ors and mortgagors have been entered in them the -past year. 

This would amount in ten ‘years to 200,000. Of course, the 

searching of these’ indexes with the accuracy and degree of 

safety contemplated by the recording acts — and without which 

the latter are a snare instead of a protection —is out of the» 
question, as is also the convenient handling of them by the 

large number of real estate dealers or their attorneys who 

require to use them. 

The official searchers, by reason of their long employment, 
and with the assistance of their private indexes (referring 
‘under the name of each person to all instruments made by such 
person) are able to make returns to requisitions with compara- 
tive facility ; but without such aid, searches could not be made 
to-day in the offices of either the New York Register or 
County Clerk with sufticient promptness to meet the require- 
ments of business, or with any reasonable assurance of accuracy. 
It is in the power of the searchers at any time to take their 
private indexes home, and to announce that the examination of 
titles to land in the city of New York is at anend. They have 
done this at least twice during the present generation. This is 
certainly a very singular condition of affairs, and demands leg- 
islative action of some kind. That it has continued so long, it 
cannot be denied, is due in a great measure to the large profits 
from the searching business, accruing both to lawyers and the 
officials. In January last it was referred by the Association of 
the Bar of the city of New York to a special committee of five 
members (of which I was one) to consider and report what, if 
any, changes should be made in the manner of transferring 
title to land in the city and State of New York, and the unani- 
mous report of the committee, made in March following, fully 
corroborates my statement as to the condition both of the 
records and indexes. The following is an extract from the 
report ; 

“ Your committee are of the unanimous opinion that with- 
aut the aid of the private indewes which are claimed and con- 
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trolled as their private property by the searchers in the offices 
both of the County Clerk and Register of Deeds in this city, 
searches practically could not be made at the present time in 
those offices.” Further comment on this branch of the subject 
before the gentlemen who compose this Association would seem 
to be superfluous. The state of the records in Kings county is 
about the same as in New York, and other counties are fast 
following suit. It may be said that the time has come when 
the recording system has overgrown itself, as was prophesied 
would be the case when it was established. For all practical 
purposes, as for all the purposes contemplated by the rooreling 
acts, it is virtually at an end. 

Various remedies have been proposed for the evils I have 
named. 

First. The first remedy proposed is the shortening of deeds, 
mortgages and leases by compulsory legislation. While this 
should be done at once in any event, it would not prevent the 

accumulation of the records or of the indexes, nor would it 
~ obviate the necessity for retrospective examinations. 

Second. The second remedy proposed is the adoption of 
duplex indexes. These are now in use in the counties of New 
York, Kings, and some others ; but they have been found more 
unreliable than the single indexes formerly used. They are 
subject in other respects to the same objections as single 
indexes. 

Third. A third remedy proposed is the printing of the indexes. 
This was done in New York down to the year 1856, at an 
expense to the county of upwards of $600,000. If the print- 
ing were resumed, it would need to be done from that date. 
Printed indexes would be valuable; but the relief obtained by 
them would be merely temporary. In the old printed indexes 
all transfers by a person up to the date of the printing were 
ranged together under the name of such person in the manner 
in which the private indexes of the searchers are kept. The 
adoption of such a plan would be necessary in order to make 
the printed indexes useful, but it could not be applied to a con- 
tinuous general index. 


5 


Fourth. A fourth remedy proposed is the inerease in the 
number of registry districts, making, for instance, each ward 
of a city a separate district. This is the popular political idea, 
especially in New York. But the books in the old Registry 
office, certainly in New York, could not be separated, or the 
districts multiplied, without adding to our perplexities and 
expenses. 

None of the proposed remedies fully meet the case. Some 
thing more radical is required, and I will now proceed to state 
what, in my judgment, should be done. 


A Req@istry or Titius NECESSARY. 


That some record should be kept in a public office of all 
dealings in land, in order to avoid fraudulent conveyances and ; 
litigation, I think will not be questioned. And if a record of 
instruments, accompanied by an index of the names of the 
parties, or what is called a “ registration of deeds,” with a 
nominal index, will not answer, we must adopt a “registration 
of titles.” 

Now there are two ways of keeping a registration of titles, 
and but two. One method is to spread on the registry book 
all dealings with a particular parcel of property in consecutive 
order, so that all the transactions may be seen on a single page 
__at a glance, which is simply an ordinary abstract of title, and 
the other is the method commonly employed in transfers of 
stock, viz: by a surrender of the old certificate with a memor- 
andum of assignment indorsed, and the issuing of a new cer- 
tificate to the new owner. In Germany and other countries 
in Europe where the first method is employed, what does 
not appear on the record in the registry book a purchaser 
is not bound to notice. The transfer is made under the super- 
vision of a government official, and the government guarantees 
the title absolutely. The second method, which is employed in . 
British Columbia, South Australia, New Zealand, and generally 
in the Australian Colonies, under what is known as the “ Tor- 
rens act,” or its amendments, the main features of which Lord 
Cairns, by his act, proposed to introduce into England, also 
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requires the supervision of an official, who certifies to the cor- 
rectness of each transter by a formal certificate. 

In country places, and in some cities where the land is not 
accurately surveyed and mapped, it might be expedient to 
combine both methods. 


Iv 1s Requrrep in ORDER To Make EitHER PLAN 
EFFECTIVE, 


First. That the system shall be compulsory. 

Second. That suitable maps and map indexes shall be oa 
pared to which reference may be had. 

Third. That transfers. shall be made under official super- 
vision. 

Fourth. That after a register has certified to the correctness 
of a transfer by the issue of his certificate, errors of form shall 
be disregarded, and the transfer shall be valid in all cases, 
except where there is actual fraud. 

While, with the conditions which I have named, either mode 
of transfer would answer, I think that employed in modern times 
in the transfer of registered interests in personal property to 
be the simplest, as it is the most scientific. In short, / am in 
favor of applying, by the aid of appropriate legislation, to 
the transfer of real property, the same methods, so far as 
practicable, which modern civilization has found to be con- 
venient and has adopted in relation to the transfer of personal 
property. I should say, that the method in use in this country 
for the transfer of Registered United States Bonds, to be 
upon the whole the nearest approach to my idea, As a com- ~ 
plete record is kept of the transfer of every registered bond 
‘by the number of the bond, so should a record be kept in the 
same way of the sale of a lot of land by reference to its lot or 
ward number. The deed of the land should hold the same 
place as the assignment of the bond, and the registration of 
the title the same as the registration of the bond. All trans- 
fers should be made under official supervision, as are transfers 
of Registered United States Bonds. Deeds or memorials of the 
transfer of land should be short and be executed in duplicate, 


7 


one to be retained by the grantee, and one to be filed in the 
Registry office in support of the certificate of the Registrar. 

The principal difference between our present system of a 
registration of deeds and the one proposed of a registration of 
titles is, that in the first case the title passes on the signing 
and delivery of the deed, and in the other on the registration 
of the deed — that is, on its entry in the Registry Book, which 
is made up of the various certificates of title. The last certifi- 
cate shows the net result of what appears from the Registry 
Book, and also all liens and caveats. The original ‘certificates 
are kept on file and duplicates issued to parties interested. 


PRACTICAL WORKING OF THE PROPOSED SYSTEM. 


The practical working of the new system would be some- 
thing in this wise: An owner wishing to register Ward No. 4, 
in Ward 10, Block 50 in the city of New York, in which he 
has a freehold interest, makes a proper application to the 
Registrar, depositing with him at the same time the deeds, 
abstracts and other muniments of title in his possession 
relating to the property. For a small fee, the Registrar 
examines and certifies as to the title, and issues under his 
seal to the applicant a certificate which briefly describes the 
property, stating the interest of the applicant, or the various 
owners if more than one, and exhibiting on its face all ease- 
ments, mortgages and other liens. If the applicant desires, he 
may have the title certified by the Registrar on the certificate 
of a counselor-at-law, which shali be filed, and an entry be made 
on the record showing by whom the title was examined and 
approved. If an owner afterwards wishes to convey his prop- 
erty, he executes a short deed or memorial of transfer in 
duplicate in the form prescribed, and gives the same, together 
with his certificate of title, to the purchaser, who keeps one 
duplicate deed and files the other with the Registrar, surrender- 
ing to the latter at the same time the old certificate of title, which - 
is canceled and filed away. This is not different from the 
ordinary method of transferring stock. If the purchaser be a 
careful man, he will examine the register in the Registry 
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office before paying the consideration, as will a mortgagee 
before making an advance by way of loan. The state of 
the title will be seen immediately, for no valid transfer can 
be made except on the register. Should a further examination 
of the title be desired beyond the Registrar’s certificate, all the 
previous deeds of transfer and certificates of title could be 
examined in a few moments. Any notice of a claim or lien 
filed with the Registrar must immediately be entered by him 
on the certificate of the title kept in his office. Thus a 
Registrar's Certificate of Title would always show the con- 
dition of the title at the time of its issue. An index of 
titles would be required. and also an index of names. The 
index to the reference map would constitute the index for the 
titles, while the nominal index might be printed in small type, 
from time to time, in the form of a directory, in which would 
be entered under each name the liber and page where the 
name appeared as grantor or grantee. 

Compared with the whole population, the number of persons 
dealing in real estate in a city, in a single generation is small. 
And as soon as a generation has passed away, the index for it 
of course becomes permanent. 

Some of the many advantages of a registration of titles in 
practice would be : 

First. Greater safety to titles by reason of the official super- 
vision (even though it be merely ministerial) over each trans- 
fer by the Registrar. 

Second. The avoidance of retrospective examinations. 

Third. The ease, expedition and freedom from expense, 
with which examinations could be made when required. 

Fourth. The entire abolition of the present searching 
system. 

Fifth. That no transfer once certified to by a Registrar 
could be set aside for mere defects in form. 

Siath. That the state of the title, including the liens, could 
be ascertained in a’moment by a mere inspection of the regis- 
ter and the Registrar’s certificate of title. 

Seventh. The deed amounts only to an authority to com- 
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plete the transaction by registration, no title actually passing 
until, nor except by registration. 


THE New ZeALand Act. 

I have been requested to insert in this paper, for the 
information of the members of the Association, the synopsis of 
the Mew Zealand Land Transfer Act, which I prepared and 
incorporated in my previous discourse. But it being too long 
to be read at this time, it will be added in an appendix and 
printed, I understand, with the future reports of the Associa- 
tion. (See Appendix.) 

In respect to the New Zealand system I may briefly say that 
it is likely, with such modifications as may be found expedient, 
to form the basis of any improved system of land transfer to 
be adopted in this country. The main question is: Shall we 
have a Registry of Titles? And when we conclude upon that 
(which seems inevitable), the rest is merely a matter of detail. 

The New Zealand act provides that the certificate of title of 
a registrar shall be conclusive, and amount to a guaranty of 
the title, for which the government holds itself responsible to 
the extent of an “ Assurance Fund,” to be accumulated for the 
purpose from fees paid in bringing lands under the act. I doubt 
whether public sentiment in this country would support a law 
providing for any guaranty of titles to land by the State, cer- 
tainly not beyond the extent of such a fund; nor would such 
guaranty be essential to the satisfactory working of such a 
registry system as I have described, any more than in the case 
of the transfer of ships or railroad shares, or United States 
bonds. Certified copies of all deeds of transfer and certifi- - 
cates of title could be procured at any time from the registrar, 
and thus an owner could always have on hand, in a small com- 
pass, full evidence of his title. 


PRELIMINARY M&ASURES. 
Preparatory to the adoption of a registry system in this 
State, or of any improvement in the present system, certain 
preliminary measures would require to be taken. A simplifi- 
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cation of titles to land and of the forms of transfer and legal 
proceedings would be necessary, and also an assimilation, by 
the aid of appropriate legislation, of the laws relating to real 
and personal property. All reforms in our land laws or 
method of land transfer must first proceed in that direction. 


THe SIMPLIFICATION OF TiTLES, FoRMSs or TRANSFER AND 
LEGAL PROCEEDINGS. 

Under this head may be noted : 

First. The preparation of accurate maps and map indexes 
for each registry district, particularly in the cities. (These 
should be used merely as reference maps.) 

Second. The compulsory adoption of short forms of deeds, 
mortgages and leases. 

Third. The abolition of general liens on land. 

Fourth. A reduction in the number and duration of specific 
liens. 

Fifth. The indexing against the property affected of all 
specific liens, both those heretofore and those hereafter filed. 

Sixth. The retention in public offices, for public use, of all 
official searches. 

Seventh. The repeal or amendment of the recording acts, so 
far as necessary. Instruments to take priority according to 
the date of their registration without regard to other notice, 
except in case of actual fraud. 
- Highth. A short statute of limitations. 

Ninth. The modification or repeal of that most remarkable 
piece ot legal ratiocination, the Statute of Uses and Trusts. No 
dealings in land should be allowed which are incapable of being 
understood by persons of fair education and ordinary intelligence. 

Of course, in establishing a new system, no interference can 
be had with vested rights. 


Tur AsstminAtion or tHE LAws ReLarine To Rea AND 
PERSONAL PROPERTY. 
Under this head may be noted: 
First. The devolution of land at the death of an owner, in 
the first instance, whether dying intestate or not, on his per- 
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sonal representations for the purpose of distribution, the same 
as personal estate. : 

Second. The distribution of land, on the death of an owner 
intestate, under the same canons as personal estate. 

Third. The foreclosure of mortgages of land and of personal 
securities (ot certain value) under the same forms of procedure. 
No notice to be given to judgment-creditors in either case. 

Fourth. The assimilation of the modes of transferring 
registered real and registered personal property. 


Eveect or tHE Apoprion or A REGISTRY SYSTEM. 


I wish now to add a single word as to the effect of the adop- 
tion in this country of such a system of land transfer as I have 
described. Land would immediately advance in price and assume 
more relatively its true value to personal property. Being of a 
more stable character than personal property, yet readily con- 
vertible into money, it would be eagerly sought as an invest- 
ment. The law prohibiting banks from loaning on real estate 
securities would be repealed, the reason for the prohibition 
being at an end. The result would be beneficial as tending to 
prevent financial erises and panics, which result mostly from 
banking on fluctuating and fictitious capital. While farming 
lands throughout the country would share in the general bene- 
fit, in the large cities real estate would tend to become capital- 
ized and its value be thrown into the channels of trade. The 
city of New York would enter upon a career of unexampled 
prosperity, for her $2,000,000,000 of real estate, held as it is 
for the most part, in small parcels, by various owners, would 
become available capital, and swell enormously the business of 
the city. Indeed, so far reaching would be the financial con- 
sequences of ranging real by the side of personal property, as 
to be revolutionary in its tendency, The political and philan- 
thropic side of the question I leave to the statesman and 
philanthropist. From it they will draw plenty of inspiration. 
~ And now I ask why should there be in law any discrimina- 
tion between real and personal estate, except such as springs 
from the intrinsic nature of the two classes of property? All 
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the vast personal interests of the world, most of which are 
intimately connected with land, are sold and transferred by a 
simple registry system when any record is kept, inexpensively, 
readily and safely. Without doubt a similar method can be 
applied to conveying interests in land. In this State there are 
few trusts of land compared with the large number of abso- 
lute conveyances, certainly not enough in number to warrant 
their interference with a greater public good. But trust estates 
can without difficulty be incorporated in a registry system, or, 
if more expedient, they might be excluded from its operation, 
or placed in a sub-record. I have said that the adoption of a 
simple system for transferring land is inevitable; and it is so 
through the operation of a fundamental principle which is cer- 
tain to produce the result. This principle is the tendency of 
immovables, under the necessities of commerce and modern 
cwwilization, to range themselves under the law of movables. 
Hear what Mr. Mayne, in his authoritative work on “ Ancient 
Law,” published as long ago as 1864, says on this point: “The 
history of property on the European continent is the sub- 
version of the feudalized law of land by the Romanized law 
of movables; and though the history of ownership in England 
is not nearly completed, it is visibly the law of personalty 
which threatens to absorb and annihilate the law of realty.” 
“The inferior kinds of property are, first from disdain and 
disregard, released from the perplexed ceremonies in which 
primitive law delights, and then afterwards in another state of 
intellectual progress, the simple methods of transfer and 
recovery which have been allowed to come into use, serve as 
a model which condemns, by its convenience and simplicity, 
the cumbrous solemnities inherited from ancient days.” “In 
all the countries governed by the system based on the French 
Codes, that is, through much the greater part of Europe, the 
law of movables, which was always the Roman law, has 
superseded and annulled the feudal law of land. England is 
the only country of importance in which the transmutation, 
though it has gone some way, is not nearly accomplished.” 
Nowhere in the whole world is it more suitable that this 
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reform should be consummated than in these United States, 
upon free soil by free men. 

The large domains in England are the support of the throne, 
but in this country every parcel of land may, except in special 
cases, be bought and sold freely in the marts of trade. No 
more conclusive evidence of the vast superiority of the system 
of land transfer by registration of title over any other could be 
adduced, than is contained in the voluminous and important 
report of the Special Committee of the British House of Com- . 
mons, on “ Land Titles and Transfer,” made in 1879. Nor is 
anything clearer than that so long as the present land laws, — 
especially those relating to settlement and entail, are in force 
in England, and the existing social and political institutions 
prevail there accompanied by the opposition of the lawyers, 110 
substantial progress towards land reform may be expected in 
that kingdom. 

It is unnecessary to remind the gentlemen present that the 
citizens of this country are intelligent. They well know that 
the Latin label on the vial of the apothecary adds no value to 
the prescription. In contempt of the law, and of its dilatory 
and unsatisfactory administration, they usurp the prerogative 
of the courts, and establish in the Stock Exchange, the Pro- 
duce Exchange, the Cotton Exchange, the Maritime Exchange, 
and in other guilds in the commercial centers of the Union, 
tribunals of arbitration for the settlement of their differences. 
For whatever affects them adversely, they will find some 
remedy. Will the Bar of the State of New York be the chief 
promoters of this Land Transfer Reform, or will they stand 
with the great body of their brethren of the English Bar, and 
leave it to be accomplished by the people ? 
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APPENDIX. 


Synopsis or trHz LAnD TRANSFER ACT OF Nnw ZEALAND. 


The Land Transfer Act of the British Colony of New Zealand, 
which-was copied from the Torrens Act, is, with its amendments, 
in my judgment, the best and most complete system for the 
transfer in interest of real property extant. It has the advantage 
over many other systems of the kind, especially the Continental, 
by admitting of the transfers of various interests or estates in 
land, which have been found convenient and well adapted for 
trusts and family settlements. 

I have before me a pamphlet issued from the office of the Regis- 
trar-General of New Zealand, containing a copy of the act, and 
giving particular instruction to persons dealing under it. I shall 
take the liberty to quote from it freely, often using its exact 
language in the brief synopsis which I now propose to give of 
the act, and the modes of procedure under it. 

The act provides for the division of the whole colony of New 
Zealand into Land Registrars’ districts, and also for the office of 
a Registrar-General of Land. ‘The care of each district is com- 
mitted to a District-Registrar, and all appeals as to the powers 
and duties of the District-Registrars are to be to the Registrar- 
General, whose decision is final. An Examiner of Titles for 
each district is also to be appoined. 

The following books are kept in each Registry office : 

First. An Application Book, in which particulars of applica- 
tions to bring land under the act are noted. 

Second. A Journal, in which are entered, briefly, particulars 
of land brought under the act, and of instruments registered. 

Three. An Index of the names of the persons entitled to any 
interest in land under the act. This is posted from the Journal. 
Each person has a page allotted to him, and every time an instru- 
ment is registered: vesting any interest in anyone, an entry is 
made stating shortly the nature of the instrument, the date of 


15 


registration, and the property affected, and referring to the 
Solium of the register, where a memorial of it has been entered. 

Fourth. A Registry Book, in which are bound up duplicates of 
all grants by the Crown, and certificates of title issued within the 
district. 

Each grant or certificate constitutes a separate folium, and. the 
Registrar is to record thereon the particulars of all instruments, 
dealings or other matters required to be registered. All dealings 
with land, after the passage of the act, must be conducted on the 
system of registration, Any other land may be brought under 
the act on the application of the parties interested. 

The act applies to freehold estates only. 

A person desiring his title to be registered may apply to the 
district Registrar with his deeds, map and abstract of title, and 
the title is to be investigated and certified by the Registrar. 
Such certificate is to be conclusive, the government assuming the 
responsibility of paying for any loss to an applicant by reason of 
an improperly certified title. 

A certificate of the title is to be issued on the payment of a 
small fee upon any transfer or change in the title, whether by 
deed, descent, will, bankruptcy or decree, and upon due proof 
thereof furnished to the Registrar. Such certificate is to be issued 
to every person requiring it, who is entitled to an estate of free- 
hold in possession. 

Every certificate issued is a duplicate of the one retained in the 
Registrar’s office. These certificates thus retained as before stated 
are bound together and constitute the Registry book. The num- 
ber of the certificate corresponds to the folium of the register. 

As many certificates may be issued as there are freehold inter- 
ests in a particular parcel. Thus one certificate may show that 
the holder has an estate for his life, another, that the holder has 
a subsequent estate for life in the same parcel; another that the 
holder has the reversion. 

An estate of dower or courtesy being a freehold, may be reg- 
istered in relation to a parcel in which others have vested 
remainders or ultimately the fee. Joint proprietors may be reg- 
istered; if joint tenants with the right of survivorship, their 
names are put in one certificate, but if tenants in common, they 
receive separate certificates. 
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Transfers of title are made as follows: 

Short printed forms of transfer are provided; if a person hold- 
ing a certificate of title wishes to make a transfer, he fills up and 
executes a printed form. The purchaser presents this with the 
seller’s certificate of title at the Registry office, and a memorial 
of the transfer is recorded by the Registrar in both duplicates of 
the certificate of title, both the one presented and the one kept 
in the office. The purchaser records the memorial, and then 
stands in the shoes of the seller. He has only to inspect a single 
page of the register to see the state of the title at a glance. In 
practice, the whole transaction usually takes place at the Regis- 
try office, in the presence of both parties. With reasonable care 
on the part of the Registrar to have the grantor identified, as 
required by the act, no fraudulent transfer is possible. 

If the purchaser has bought the whole title, he surrenders the 
certificate which he received from the seller, and a new one is 
issued to him. If only a part interest, or only a part of the land 
contained in the original certificate, has been purchased by him, 
a fresh certificate is issued for the part transferred, and the origi- 
nal certificate is noted as to such part. 

If an owner wishes to mortgage or encumber his property, he 
executes in duplicate a memorandum of the short form provided 
by the act, and these are presented, to the Registrar with the cer- 
tificate of title. 

A memorial of the transaction is entered by the Registrar, both 
on the certificate of the owner and the one kept in the office. The 
entry of this memorial constitutes the registration, and a note of 
it under the hand and seal of the Registrar is conclusive evidence 
of the fact. 

Tn all cases the person having a lien on the land has a dupli- 
cate. Thus both the record and the copy held by the lienor 
shows precisely the nature of his interest in the land it describes. 

There are no general liens on land; and special liens, to be 
operative, must be registered. ; 

When a mortgage is paid a receipt is indorsed on the duplicate 
held by the mortgagee, and it is surrendered to the mortgagor. 
This is brought to the Registry office, and the fact that the mort- 
gage is paid is noted on the certificate. 

Anyone claiming an interest in a parcel of land, for which he 


17 ‘ 


“ 


has no registered title, may file a caveat which holds the land 
until the matter is settled. This caveat is also noted on the cer- 
tificate in the Registry office. 

Caveats are of two kinds, namely: Caveats forbidding the 
bringing of land under the act, and caveats forbidding registra- 
tions of dealings with land under the act. Caveats, for instance, 
may indicate an adverse claim, an attachment, a lien, a fore- 
closure proceeding, a claim by descent, will, etc. 

In case of the death of an owner, or transfer of the property 
by will, descent, or by virtue of a decree, the proper evidence 
must be produced to the Registrar, who cancels the old certifi- 
cate, or alters it to suit the case, and thereupon issues new 
certificates to correspond to the new ownership. 

Provision is made for the issuing of duplicate certificates upon 
proof of loss of the originals, and for the transfer of land by per- 
sons residing abroad by what are called Registration Abstracts. 
Very little use has thus far been made of these. 

Proper provisions are also made for the leasing of property 
and the surrender of leases, and entry of the fact on the register. 

Certain covenants are to be’ implied on the part of the lessee, 
and certain powers are implied to the lessor. 

In every lease the following covenants are to be implied on the 
part of the lessee: 

First. That he will pay the rent and all the taxes during the 
term. 

Second. That he will keep the demised premises in good and 
tenantable repair. 

And also the following powers are implied to the lessor: 

First, That he may, at reasonable times, enter the premises to 
view repairs, and may serve on oe tenant notice of requiring 
repairs to be made. 

Second. That in case rent is in arrears for six months, the 
lessor may re-enter and take possession. 

In case of action being taken under the covenants or powers, 
upon proof thereof to the satisfaction of the district Registrar, 
he must enter the facts in his register, and in case the lease is 
ended he must cancel it, if delivered up to him for the purpose. 

The foreclosure of a mortgage is speedy, simple and inexpen- 
sive. The property is sold by a summary process — rather more 
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so than would be advisable here—and the proceeds applied in 
the order of the liens. Anything left after such application goes 
to the owner of the property. : 

The act designates short forms of all ordinary papers of trans- 
fer, and the amount of fees to be paid, which in all cases are 
quite small. In fact, I think they would startle our city politi- 
cians. The highest fee chargeable is one pound sterling. This 
sum is charged for bringing a parcel under the provisions of the 
act when its value exceeds £300, or for a certificate of title, or 
for a registration abstract of title, or for an order of foreclosure, 
or for a search, or for an advertising fee. 

The act provides for licensed land brokers, through whom 
the business of the Registrar’s offices may be transacted. Any 
solicitor or barrister may be a land broker upon paying the pre- 
scribed fee, giving a bond for the faithful performance of his 
duties and taking the required oath. It also provides for an 
assurance fund to indemnify owners who may suffer losses by 
the fault or error of the officials. 

Nothing in the act contained is to prevent courts from giving 
effect to trusts between parties interested. Notices of trusts 
may be declared by any party, and a note thereof made in the 
register, but the title for the purposes of a transfer remains in the 
registered owner the same as in the case of the United States bonds. 

Where trustees hold property, and the words are added, “no 
survivorship,” and one dies, the survivors cannot execute a trans- 
fer without the express sanction of the court. Powers of attor- 
ney, in respect to any particular parcel, may also be registered. 

Finally, severe penalties are to be imposed for fraudulent reg- 
istration, or the procurement of or being privy to fraudulent 
registration. 

The foregoing is a sufficient abstract of the New Zealand act 
to show its general provisions and import. It is a system care- 
fully studied and wisely put in operation in a new country, 
where it has been thoroughly and satisfactorily tried. 

The evils of the recording system of the character now in 
operation in this State are tersely set forth in the pamphlet 
referred to, as follows: 


“First. Such a system tends to constantly increasing pers 
plexity. 
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“Second. It is expensive, and as complexity of titles increases , 
expense will increase also. 

“Third. It causes delay. 

“Fourth. It is uncertain, No man has any sure guarantee of 
the goodness of his title.” 

Now, what, on the other hand, are the advantages of a good 
registry system. 

I quote again from the pamphlet referred to: 

“First, It secures all the benefits sought to be attained by a 
system of registration of deeds, with the additional advantage 
that the title itself is registered. 

“Second. It renders retrospective examinations of titles 
unnecessary. 

“Third. It simplifies the titles to real property in the future. 

“Fourth. It makes purchasers perfectly secure. 

“Hifth. It simplifies, to the utmost possible extent, the forms 
of transfer and the modes of conveyance. 

“Sixth. It increases the salable value of land. 

“Seventh. It tends to lower the rate of interest on loans 
secured on land. 

“Highth. It gives facilities for the sale of large estates in’ 
allotments. 

“Ninth. Transactions can be effected without delay, and at a 
minimum cost. ‘ 

“Tenth, Frauds in the purchase and sale of land are effectually 
prevented, because the certificate of title in the possession of the 
vendor shows the exact condition of the estate, whether the 
estate be mortgaged, encumbered or leased.” 


